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RECENT CASES. l6? 

The right of a state to forbid the sale of game killed within its borders 
is unquestioned. Magner v. People, 97 111. 331 ; but the state courts, and by 
this decision the Circuit Courts also, are divided as to whether sale of game 
brought into the state can be prohibited. Com. v. Wilkinson, 139 Pa. St. 298; 
Ex-parte Maier, 103 Cal. 476; State v. Rodman, 58 Minn. 393. In Geer v. 
•Conn., 161 U. S. 519, the right to take game out of the state for sale, contrary 
to statute, was denied on the ground that game is not property. The princi- 
pal case upon the same ground denies the right to bring it within the state for 
sale contrary to statute. Game coming within the state is to be regarded as 
becoming at once game of that state. The ruling is further justified in that 
the enforcement of local game laws is rendered practicable by making every 
possession unlawful. An opposite conclusion is reached by In re Davenport, 
104 Fed. 540, which holds that the prohibition is a mere rule of convenience 
-and not a legitimate exercise of the state's police power, and consequently 
an interference with inter-state commerce. 

Landlord and Tenant — Vaults Under Sidewalks — Permission of 
City — Ordinary Care — Liability of Tenant. — West Chicago Masonic 
Association v. Cohn, 61 N. E. 439 (111.). — A portion of certain premises was 
leased, the tenant to keep the demised premises and appurtenances in good 
repair. This portion contained a vault under the sidewalk, from which a 
•coal hole opened, these having been constructed with the permission of the 
•city. The vault had no connection with any part of the building not leased 
to this tenant and the latter was entitled, as against the owner, to the exclus- 
ive control and possession of this portion. Held, that the tenant and not the 
owner of the premises, was liable to a foot passenger for injuries received 
on the sidewalk in consequence of failure to properly cover the coal hole. 

The coal hole was not a nuisance, since permission for its construction 
had been given by the city. The theory that where such a license is obtained 
from the city, the liability for all injuries received therefrom continues with 
the owner on the ground of public policy until he has given up control of the 
entire building is denied. A similar view is taken in Boston v. Grey et al., 
144 Mass. 53. On the other hand, the New York court holds that in such 
a case, the landlord is not relieved of liability by a lease of anything less than 
the entire premises ; the lease of a part, even though the structure in question 
is for the sole benefit of that part, is not sufficient. Trustees v. Foster, 165 
N. Y. 354, 50 N. E. 971, 41 L. R. A. 554, 66 Am. St. Rep. 575. 

Mines and Mining — Finding Gold — Master and Servant. — Burns v. 
Clark et al., 66 Pac. 12 (Cal.). — The plaintiff, while working for the de- 
fendants in digging and leveling off a grade for a mill site on government 
land, discovered and took possession of some gold: defendants took the same 
from the plaintiff. The occupancy of this mill site by defendants was not 
with the intent to acquire the ownership of the land. Held, that the gold did 
not belong to the defendants. 

The relation of master and servant in nowise affects the rights of the 
finder of lost property. Bowen v. Sullivan, 62 Ind. 281 ; Tatum v. Sharpless, 
6 Phile. 20; Ellery v. Cunningham, 1 Met. 112. As affecting the finding itself, 
the place of finding is entirely immaterial. Bowen v. Sullivan, 62 Ind. 281 ; 
Bridges v. Hawkeswcrth, 15 Jur. 1079. By analogy the same rules seem to 
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be applied to the finding of gold, which is not "lost" property, when such? 
gold was found not by virtue of the servant's employment but by mere acci- 
dent. 

Municipal Corporations — Police Powers — Disorderly Houses — Mis- 
demeanor — Trial by Jury. — Ogden v. City of Madison, 87 N. W. 568 (Wis.). 
— Francis Ogden was convicted of keeping a disorderly house in violation of 
an ordinance of the City of Madison. He was tried in the municipal court 
without jury, in accordance with the ordinance, and from this he appealed. 
Held, that such trial was not in violation of the state and United States Con- 
stitution. 

The court reasons that the offense here charged is entirely distinct from 
the common law misdemeanor of keeping a disorderly house, which is an 
offense against a different sovereignty and it is for this latter alone that the 
state guarantees a trial by jury. This doctrine is by no means settled, many 
courts holding that where there is both a state and a municipal law as to the 
same thing, conviction under one would be a bar to the other, and if this 
theory, which certainly seems sound, is to be accepted, it follows that the 
constitution applies to both. State v. Cowan, 29 Mo. 330; State v. Municipal 
Court, 89 Wis. 358, 61 N. W. 1100. 

Negligence — Children — Trespassers — License or Invitation — Attract- 
ive Machinery.— Ryan v. Towar, 87 N. W. (Mich.) 644. — Action for per- 
sonal injuries. Judgment for defendant. Appeal. Affirmed. The plaintiff, 
a girl between 12 and 13 years old, and her younger sister went onto the land 
of the defendant. On the premises was a house containing a disused overshot 
wheel. Plaintiff's little sister, while playing with the wheel, got caught 
between the wheel and the wheel pit, and the plaintiff while rescuing her, 
became injured. Defendants had never taken any particular steps to stop 
children from coming onto their premises. Held, since plaintiff was a tres- 
passer, defendant owed no duty to her and trial court was correct in directing 
a verdict for the defendant. Montgomery, C. J., and Moore, J., dissenting. 

This question has not been decided before in Michigan. The rule was 
laid down in the Turn Table Cases (Ry. v. Stout, 17 Wal. 657) by the United 
States Court, that where one leaves a dangerous machine exposed so as to 
tempt children to play with it, it is an implied invitation and owner is liable, 
has in the present case been repudiated. 

Michigan is not alone in taking the other view, in fact several states have 
refused to follow it. But Powers v. Harlow, 53 Mich. 507, cited the Stout 
Case, supra, and strongly hinted that should the question arise it would follow 
the federal doctrine. The opinion is an excellent digest of the law on the 
subject. 

Nuisance — Common Nuisance — Abatement. — State v. Stark, 66 Pac. 
243 (Kan.).— On Feb. 17, 1901, in the city of Topeka, the appellant, with 
Carrie Nation and six others, broke into and injured a billiard hall in connec- 
tion with which intoxicating liquors were sold. By statute, all places where 
intoxicating liquors are sold or kept for sale are declared to be common 
nuisances. The court held, however, that this fact does not justify their 
abatement by any person or persons without process of law. 



